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Molehills out of Mountains 
Documents refute Republican allegations about rulemaking 

to protect streams from mountaintop removal mining 
 
Waste from mountaintop removal mining has buried or despoiled nearly 2,000 miles of 
Appalachian streams over the last 30 years.1

 

 The Department of Interior’s Office of Surface 
Mining (OSM) is now evaluating options for a new Stream Protection Rule that would address 
this problem and replace an inadequate rule adopted in the final weeks of the George W. Bush 
administration. The Obama administration agreed to take this action in settling a legal challenge 
to the Bush rule, which loosened Reagan-era restrictions on the dumping of mining waste in or 
near streams. 

Republicans on the House Natural Resources Committee, who oppose a new Stream Protection 
Rule, are now investigating OSM’s relationship with a contractor, Polu Kai Services (PKS), that 
was hired in June 2010 to prepare an Environmental Impact Statement (EIS) for the rule.2 OSM 
and the contractor mutually agreed to end their relationship in March 2011 before the EIS was 
complete.3

 

 Committee Republicans allege that the Obama administration and OSM acted 
improperly in seeking this separation agreement and in managing the contract.  

The Department of Interior has provided more than 12,000 pages of documents to the Committee 
in response to Republican requests for documents related to this matter.4

 

 Democratic Committee 
Staff reviewed these documents at the request of Ranking Member Ed Markey (D-MA) to assess 
the validity of the Republican allegations. The documents do not support these allegations and in 
fact show the allegations are untrue. Specifically, Democratic Staff found that: 

• OSM has acted responsibly in developing the new Stream Protection Rule. 
Republicans charge that OSM has “recklessly rushed” the stream protection rulemaking, 
and that it has not provided opportunity for input from outside the agency.5 Yet after two 
years of evaluating the issue, OSM still has not even issued a proposed rule. Moreover, 
OSM received more than 32,000 comments on an Advanced Notice of Proposed 
Rulemaking—which OSM was under no requirement to publish—and has overseen 
unprecedented outreach sessions with coal companies and other stakeholders.6 The 
agency has already “received more public comments than were received on that entire 
[2008 Stream Buffer Zone] rulemaking,” according to OSM Director Joe Pizarchik.7

                                                 
1 Final Programmatic Environmental Impact Statement, October 2005, 
http://www.epa.gov/region3/mtntop/pdf/mtm-vf_fpeis_summary.pdf. 

 
Once OSM issues a proposed rule, the public will have another opportunity to comment, 
and OSM must consider these comments before issuing a final rule that has the force of 
law. 

2 Contract between OSM and Polu Kai Services, LLC, signed June 7, 2010. 
3 Modification of Contract, signed March 24, 2011. 
4 Letter from the Department of Interior to Chairman Hastings, Feb. 2, 2012. 
5 Rep. Lamborn, full Committee markup, Feb. 29, 2012 
6 Letter from the Department of Interior to Chairman Hastings, March 1, 2011. 
7 Hearing, Subcommittee on Energy and Mineral Resources, Committee on Natural Resources, Nov. 4, 2011. 
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• OSM provided appropriate instructions to the contractor preparing the 

Environmental Impact Statement. OSM instructed Polu Kai Services not to share 
drafts of the proposed rule or Environmental Impact Statement with outside parties such 
as coal companies. Republicans claim this instruction violated OSM’s “Statement of 
Work” rules for the contract because the Statement of Work authorized contact with coal 
companies. In fact, the Statement of Work specifically instructed the contractor that 
documents could not be disseminated without written approval of the OSM contracting 
officer (something Republicans have not acknowledged).8

 

 OSM wanted the contractor to 
obtain information from coal companies but not to share deliberative documents prior to 
the publishing of a proposed rule. The instruction was consistent not only with the 
Statement of Work but with long-standing rulemaking practice under the Administrative 
Procedure Act. 

• OSM had sound reasons for separating from the EIS contractor. Committee 
Republicans have charged that OSM ended its relationship with Polu Kai Services before 
the EIS was complete because an unfinished draft EIS chapter projected job losses from a 
possible new rule. However, documents show that OSM had concerns about the 
contractor’s overall performance, and that these concerns were expressed well before the 
job estimates were done.9

 

 What’s more, mining state officials and technical experts from 
other federal agencies and within OSM were all harshly critical of the contractor’s work, 
characterizing draft EIS chapters as “inaccurate,” “incomplete,” “erroneous,” “incorrect,” 
and “insufficient.” There were even apparent instances of plagiarism identified. 

Instead of wasting time and taxpayer resources investigating OSM’s decision to separate from an 
underperforming contractor, Democrats believe the focus of the Natural Resources Committee 
should be on the need for a new Stream Protection Rule. The current rule must be strengthened 
to prevent more Appalachian streams from being buried and polluted by mountaintop removal 
mining. The Republicans’ investigation is a distraction from that effort. 
 
 
OSM’s rulemaking is necessary to safeguard Appalachian streams 
 
Coal companies commonly use mountaintop removal mining to access coal in the Appalachian 
Mountains. Dirt and rock that overlay coal deposits are removed and the “overburden”—waste 
that can’t be returned to the mined out area—is placed in mountain valleys and often finds its 
way into valley streams. Waste from mountaintop removal mining has buried 700 miles 
Appalachian streams and despoiled another 1,200 miles of streams over the last 30 years.10

 
 

Instead of addressing this problem, the George W. Bush administration issued a “midnight 
regulation” on Dec. 18, 2008, that loosened protections put in place 25 years earlier during the 

                                                 
8 See Appendix B and D. 
9 See Appendix B. 
10 Final Programmatic Environmental Impact Statement, October 2005, 
http://www.epa.gov/region3/mtntop/pdf/mtm-vf_fpeis_summary.pdf. 
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Reagan administration.11 The 1983 rule prohibited the dumping of mining waste within 100 feet 
of a stream without authorization, and allowed surface mining only if a determination was made 
that streams and water quality would not be harmed. The 2008 rule undid both of these 
protections. It allows the dumping of mining waste within 100 feet of a stream if the mining 
operation can show that “avoiding disturbance of the stream is not reasonably possible.”12

 

 And 
no longer is it necessary to assure that new surface mining will not cause or contribute to 
violations of water quality standards. 

The Bush rule was quickly challenged in court by Appalachian environmental organizations 
along with the Sierra Club and a separate lawsuit by the National Parks Conservation 
Association. The Obama administration chose to settle this litigation and reopen the rulemaking 
process rather than defend the Bush action, which not only offered inadequate protection but was 
not developed according to legal requirements. 
 
In issuing the 2008 rule, OSM failed to provide either a reasoned explanation or an evidentiary 
basis for its action, ignored evidence of adverse environmental impacts, and claimed without 
supporting evidence that the rule would “positively impact the environment.”13

 

 That put the 
agency’s action at odds with the Administrative Procedure Act, the Surface Mining Control and 
Reclamation Act, the National Environmental Policy Act, and other environmental laws. 

Republicans on the Natural Resources Committee have argued that OSM’s current rulemaking 
should not go forward because the Bush rule was “carefully crafted and properly vetted”14 and 
because the “2008 rule was more protective of the environment than the original 1983 rule issued 
during the Reagan administration.”15

 

 These claims, however, do not stand up to scrutiny. The 
Obama administration has acted responsibly in initiating a new rulemaking to fix the 2008 
action. 

 
OSM is carefully analyzing options and gathering input 
 
Committee Republicans have also charged that OSM has “recklessly rushed” the stream 
protection rulemaking, and that it has not provided opportunity for input from outside the 
agency.16 However, OSM is still at the beginning of its rulemaking process and has provided 
more opportunity for outside comment than is typical at this point of a rulemaking. Indeed, OSM 
has already “received more public comments than were received on that entire [2008 Stream 
Buffer Zone] rulemaking,” according to OSM Director Joseph Pizarchik.17

 
 

                                                 
11 73 Fed. Reg. 75814. 
12 §780.28(b)-(c); 73 Fed. Reg. 75877. 
13 73 Fed. Reg. 75875. 
14 Rep. Johnson, field hearing, Subcommittee on Energy and Mineral Resources, Committee on Natural Resources, 
Sept. 26, 2011. 
15 Rep. Lamborn, field hearing, Subcommittee on Energy and Mineral Resources, Committee on Natural Resources, 
Sept. 26, 2011. 
16 Rep. Lamborn, Full Committee Markup, Committee on Natural Resources, Feb. 29, 2012. 
17 Hearing, Subcommittee on Energy and Mineral Resources, Committee on Natural Resources, Nov. 4, 2011. 
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In November 2009, OSM published an Advance Notice of Proposed Rulemaking (ANPRM), 
which asked for public comments on 10 options for a new Stream Protection Rule that would 
replace the Stream Buffer Zone rule. OSM was not required to publish this ANPRM seeking 
initial public comment, and in fact, most federal rules are developed without an ANPRM. In 
response to this notice, OSM received more than 32,000 public comments.18

 

 Later, OSM also 
convened stakeholder outreach sessions to gather input from a variety of players, including the 
coal industry. Such stakeholder sessions were not done for the Bush administration’s Stream 
Buffer Zone revisions. 

After considering comments on the ANPRM, OSM in April 2010 published a Notice of Intent to 
conduct an Environmental Impact Statement for the Stream Protection Rule and two months later 
contracted with the firm Polu Kai Services (PKS) to prepare the EIS. PKS provided OSM with 
draft chapters of the EIS over a period of several months from late 2010 to early 2011.19

 

 OSM 
then immediately circulated those chapters—without making any changes—to states and other 
government agencies for feedback.  

The comments that came back were harshly critical and, as discussed in more detail below, 
ultimately contributed to OSM’s decision to seek a separation agreement with PKS, which was 
formalized on March 24, 2011. However, the existence of these comments—and the fact that 
OSM listened to them—again refutes the Republican accusation that OSM has not considered 
input from outside the agency. OSM is now working with another contractor to complete the 
EIS, and continues to gather outside input. 
 
Finally, it should be emphasized that OSM has not yet issued a proposed rule. Under the 
Administrative Procedure Act, federal agencies are required to first seek and consider public 
comments on a proposed rule before issuing a final rule that has the force of law. Despite 
Republican charges that the stream protection rulemaking has been rushed, OSM still hasn’t 
issued a proposed rule after more than two years of studying the issue. 
 
 
OSM was right to instruct the contractor not to share pre-proposal documents 
 
Committee Republicans further allege that OSM provided inappropriate and contradictory 
instructions to PKS about consultations with coal companies. In telling this story at a recent 
Committee hearing, they exhibited three slides of OSM documents and emails.20

 

 As shown in 
Appendix D, however, these slides do not support the Republicans’ claims and in fact show that 
OSM gave appropriate and consistent instructions. 

OSM Director Joe Pizarchik instructed that PKS was not to share drafts of the proposed rule or 
Environmental Impact Statement with outside parties (such as coal companies), according to an 
email from an OSM employee. Republicans claim this instruction violated OSM’s “Statement of 
Work” rules for the contractor because the Statement of Work authorized contact with coal 
companies. 
                                                 
18 Letter from the Department of Interior to Chairman Hastings, Mar. 1, 2011. 
19 October 17, 2011 Production of Documents by the Department of Interior to Chairman Hastings. 
20 Rep. Johnson, Hearing, Natural Resources Committee, Feb. 15, 2012.  
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In fact, the Statement of Work specifically instructed that confidential materials could not be 
released without written approval of the OSM contracting officer—something Republicans left 
out of their slides. OSM wanted the contractor to obtain information from coal companies but not 
to share deliberative documents prior to the publishing of a proposed rule. Pizarchik’s instruction 
was consistent not only with the Statement of Work but with the Administrative Procedure Act, 
which directs federal agencies to hold a public comment period after a proposed rule is issued. 
Selectively distributing drafts of the proposal to coal companies or other privileged parties before 
the period designated for general public comment would undermine the integrity of the 
rulemaking process. 
 
 
The contractor’s drafts of the Environmental Impact Statement were inaccurate 
 
Republicans have alleged that OSM acted improperly in seeking the March 2011 separation 
agreement with its EIS contractor, Polu Kai Services. Specifically, they charge that this was done 
because the contractor included estimates in unfinished draft EIS documents from January 2011 
showing that several thousand jobs could be lost from a new Stream Protection Rule. “After the 
job loss estimates became public”—they were leaked to the press—“this administration ended 
the contract with this particular contractor,” Rep. Doug Lamborn (R-CO), chairman of the 
Energy and Mineral Resources Subcommittee, said at a hearing held April 7, 2011.21 In apparent 
contradiction with this allegation, Republicans have also said that the Stream Protection Rule 
will cost jobs “according to the Obama administration’s own analysis of the rule,” which implies 
the administration stands behind the numbers in the contractor’s draft work.22

 
   

In fact, the jobs estimates were considered placeholders and had not been checked by OSM or 
other reviewers. Documents have since emerged that call into question the accuracy of the 
contractor’s work and refute the Republicans’ accusation that the separation agreement was 
motivated by the jobs estimates. 
 
As noted earlier, OSM received draft EIS chapters from PKS over a period of several months 
from late 2010 to early 2011, and immediately circulated those chapters to states, other 
government agencies, and technical experts within OSM for feedback. That feedback, which has 
been provided to the Committee, makes clear the draft chapters were incomplete and unreliable. 
Officials from mining states, including Virginia, West Virginia, Kentucky, Utah, and Wyoming, 
wrote that the contractor’s work showed a lack of knowledge, while government engineers and 
scientists said analysis needed to be redone and pointed out apparent instances of plagiarism. 
Such criticisms went well beyond the jobs estimates cited by Republicans. 
 
  

                                                 
21 Hearing, Subcommittee on Energy and Mineral Resources, Natural Resources Committee, April 7, 2001. 
22 Rep. Johnson, Field Hearing, Subcommittee on Energy and Mineral Resources, Committee on Natural Resources, 
Sept. 26, 2011. 



6 
 

Here is a sample of the numerous critical comments on PKS’s EIS drafts (from OSM documents 
shown in Appendix A): 
 
• “I certainly hope that an EIS is not going to be developed based on this inaccurate and 

incomplete information contained in this document.”—Bradley Lambert, deputy director, 
Virginia Department of Mines, Minerals, and Energy, Nov. 1, 2010 

• “The analysis is insufficient for a document of this importance.” —Kathy Ogle, geological 
supervisor, Wyoming Department of Environmental Quality, Jan. 26, 2011 

• “The document displays very little depth of understanding of technical issues.”—Thomas 
Clarke, West Virginia Department of Environmental Protection, Jan. 26, 2011 

• “The logic [used] is not readily apparent and appears in many cases to be based upon 
erroneous assumptions, incorrect interpretations, and a lack of understanding of current 
programmatic practices one region to another.”—Bruce Stevens, director, Indiana Division 
of Reclamation 

• “The evaluations provided… appear to inconsistently characterize the Gulf Coast Region as 
a… general area where coal and lignite mining could potentially occur…”—John Caudle, 
director, Texas Surface Mining and Reclamation division, Nov. 1, 2010 

• “Without some serious modifications to the current geographical scope of this EIS as it 
relates to the Colorado Plateau, any conclusions made in Chapter 4 about impacts to the 
environment and the coal mining industry in Utah (and other parts of the Colorado Plateau) 
will be inaccurate.”—Peter Brinton, environmental scientist, Utah Division of Oil, Gas & 
Mining, Nov. 1, 2010 

• “The text for this section of the EIS in its entirety was taken from an EPA coalbed methane 
paper, and contains inherent errors as a result when applied to coal mining. The map 
associated with this inappropriate description in the original source is also incompatible with 
the maps generated for this EIS.”—Dana Dean, associate director of mining, Utah Division 
of Oil, Gas & Mining, Nov. 1, 2010 

• “As drafted, there are numerous statements that are conclusory and do not appear to be 
explained.” —Dana Jacobsen, Department of Interior solicitor 

• “The writers seem to have little knowledge of Appalachian mining practices (and overall 
surface mining practices)… This should be rewritten by professional engineers, geologists 
and regulatory experts with a working knowledge of the subject matter.”—David Lane, civil 
engineer, OSM 

• “The geology descriptions, at times, are extremely general and, at times, even discuss non-
coal geology that will not ever be disturbed when mining coal.”—OSM Hydrology Team 

• “A google search reveals that… information was taken, pretty much verbatim without quotes 
or summary… Several sections… were literally, cut and pasted, into the geology section of 
the EIS without first summarizing the information or placing the information in quotes to 
show it is being used verbatim.”—OSM Hydrology Team 

 
Polu Kai Services specializes in construction, environmental remediation, and hazardous waste 
management, but this was the first time it had been responsible for preparing an Environmental 
Impact Statement. The firm’s status as a so-called 8(a) disadvantaged small business allowed 
OSM to expedite the contracting process and help meet the Department’s 8(a) goals. PKS’s 
inexperience, however, may have contributed to the subpar work.  
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Committee Republicans have brushed this aside and blamed OSM for setting unreasonable 
deadlines, but PKS agreed to these deadlines in taking on the contract. PKS’s inability to meet 
agreed-upon deadlines is more evidence that OSM had good reason to want a separation. 
  
 
OSM was unhappy with the contractor well before the jobs estimates 

The timeline of events also does not support the Republicans’ allegation that OSM ended its 
relationship with PKS because of the jobs analysis. Indeed, career civil servants were unhappy 
with PKS long before the jobs analysis was performed, according to internal OSM emails and 
documents shown in Appendix B.  
 
A little more than three months after beginning work, PKS backed out of an agreed-upon 
deadline and asked for a 90-day extension. In response, a senior OSM program analyst wrote the 
following email to her colleagues on Sept. 10, 2010: “I consider this move to be in bad faith and 
I have nothing good to say about this contractor. Their total lack of project management skills 
and disregard for our requirements is very disturbing.”23 A little more than a month later, an 
OSM civil engineer sharply criticized a draft chapter of the EIS on topography, writing in an 
email, “My overall impression is that very little research was done by the contractor in 
generating this document.”24 The draft chapter containing estimates about jobs was not 
circulated for review until January 2011, more than two months after this comment.25

 
 

 
OSM separated from the contractor for sound reasons 
 
In early 2011, OSM considered options for addressing its problems with the contractor, including 
ending the contract. Democratic Committee Staff reviewed documents in camera that were 
developed for weighing those options. In those documents, OSM listed the following concerns 
about continuing with the contractor (paraphrasing):  
 

• OSM questioned PKS’s ability to perform analysis required under the National 
Environmental Policy Act. 

• OSM was concerned that continuing the contract could result in cost overruns and delays. 
• OSM questioned whether PKS would follow instructions given previous problems. 
• OSM worried about persistent challenges with logistics and coordination. 
• OSM worried about the amount of staff time being devoted to tracking contractor 

performance issues. 
 
Taking these concerns together, the case for separating from the contractor appeared to be 
overwhelming—and it had nothing to do with the jobs analysis. Indeed, OSM’s internal 
documents did not list the jobs analysis as a reason for ending the contract. 

                                                 
23 See Appendix B. 
24 Document not provided in appendices because of FOIA Exemption 5. 
25 Production of documents by the Department of Interior to Chairman Hastings, Oct. 17, 2011. 
 



8 
 

Conclusion: The Republicans’ investigation is about politics 

At the heart of this matter is a policy dispute: Republicans don’t want the Obama administration 
to issue a new rule protecting Appalachian streams from mountaintop removal mining. That is a 
legitimate subject for debate, and OSM has already solicited and received a wide array of public 
comments—both in support of and in opposition to a new rule—as it has worked to prepare an 
EIS and a proposed rule.  
 
Republican allegations of wrongdoing, however, are not supported by the evidence. DOI has 
provided more than 12,000 pages of documents to the House Natural Resources Committee, 
including the original contract between PKS and OSM, numerous emails involving PKS and 
OSM personnel, and comments from state and federal experts about PKS’s work product. This 
material shows overwhelmingly that OSM had sound reasons for separating from PKS and that it 
provided appropriate instructions. 
 
Republicans are nonetheless requesting still more documents and threatening to compel 
disclosure of others that the Department of Interior considers privileged, despite the 
Department’s cooperation in producing thousands of pages of documents. Without any evidence 
of wrongdoing, this effort seems more like a fishing expedition than an investigation. There is 
simply no reason to ask the Department to spend additional taxpayer dollars collecting, 
reviewing, and producing documents connected to the stream protection rulemaking.  
 
Democrats on the Natural Resources Committee are focused on the policy. If the current rule is 
not strengthened, more Appalachian streams will be buried and polluted by mountaintop removal 
mining. OSM is now evaluating options about how to address this problem, and will eventually 
propose a rule that everyone will be able to evaluate and comment on—before a final rule is 
issued. OSM should be encouraged to move forward with this process, and the Republicans 
should end their baseless investigation and unsupported charges.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Cover photo courtesy of iLoveMountains.org 



 

 

 
 
 

Appendix A 
Comments of various federal and state regulators and  

experts on PKS’s draft EIS chapters 









































Page Line Incorpor 
Section Comment Author ate Proposed Disposition #S #s 

(Yes/No) 

that while bonding may be addressed in the 
proposed rulemaking, detailed analysis 
within the EIS is not fully required. 

Why is effect to coal mining operations and Arthur 
production the foremost consideration of this EIS? Kleven 
Apparently, shifts in coal production are used as a 
proxy for estimating environmental effects. This 
approach seems problematic as it suggests that any 
environmental benefit associated with the proposed 
rule change would result from the cessation of 
mining, and does not account for any positive effects 

Deficiencies in clarity, conciseness and required level associated with the continuation of mining under new 
regulatory requirements. On the whole, the of detail have been noted by other reviewers 

discussion of impacts cast the alternative reviewed in 
Duplicate throughout the document and are noted. The EIS 

a negative light. Potential, and sometimes Team will work to resolve this deficiency prior to 

speculative, socio-economic impacts were discussed finalization. 

in great detail, while potential environmental benefits 
were ignored or given cursory acknowledgment. At 
worst, portions of the analyses suggest advocacy 
against additional regulatory requirements proposed 
in the alternative. There was no consistent 
organization of impact analyses throughout the 
section. 
All determinations contained in the DEIS need to be Dana 
explained and supported by information to be Jacobsen 

Deficiencies in clarity, conciseness and required level contained in the administrative record. As drafted, 
Overall there are numerous statements that are conclusory 

of detail have been noted by other reviewers 

comment and do not appear to be explained, many of which 
Duplicate throughout the document and are noted. The EIS 

are key elements of the DEIS (see below) and would Team will work to resolve this deficiency prior to 

be vulnerable to challenge absent detailed 
finalization. 

explanation. 
The description of the proposed action and the Dana 
analyses of alternatives in the DEIS needs to be Jacobsen Deficiencies in clarity, conciseness and required level 

Overall 
better integrated. In the event DOJ needs to defend of detail have been noted by other reviewers 

comment 
the EIS having a fully integrated document will assist Duplicate throughout the document and are noted. The EIS 
in defense of the case. For example, examining just Team will work to resolve this deficiency prior to 
alternative 4.4 was very difficult because it was finalization. 
unclear what the alternative included--a simple 

00025866 OSM-WDC-B01-00005-000003 Page 5 of 222 



Section Page Line Comment Incorporate Proposed Disposition 
#S #S (Yes/No) 

operations. 

3.1.1.5 3-10 10 "the OOR ORB to measure .. ." UT Accept. 

3.1.2 TX 
Types of Coal 

3-11 9 
The price per ton of sUb-bituminous coal does not appear Accept. Use updated price 

and Extraction correct. values with date stamps. 
Methods 

Anthracite shown in legend, but not actually used in graph, KJass 

Figure 
so need to explain why. 

3.1.2 3-13 
3.1-6 

Again - if printed in b&w, colors won't show up. Use Accept. 
symbols instead. 

This section, 3.1, contains many inaccuracies relating to Lane-OSM 
mining practices and departures from regulatory terminology. 
The writers seem to have little knowledge of Appalachian Agree. This section should be 

3-14 mining practices (and overall surface mining practices) and the carefully reviewed by ECSI and 
throu 

Statutory and Regulatory requirements. This should be Morgan Worldwide to ensure 
3.1 

gh 3- rewritten by professional engineers, geologists and regulatory consistency with coal mining 
59 

experts with a working knowledge of the subject matter. This 
industry and regulatory program 

is a DOI/OSM document and in its present form suggests that terminology and practice. 
the Department and Agency lack regulatory and mining 
knowledge. This may also be the case for the other sections 
of the document not reviewed by this reviewer. 
"Of the estimated demonstrated coal reserves in the ef U.S., UT 

3.1.2 3-14 8-9 
approximately 68%~ i& are mineable by underground methods, Accept. 
while the remaining 32% are mineable by surface methods." 
Also, "estimated demonstrated" sounds contradictory. 

Underground mining is not really an alternative 
Accept. ECSllMorgan review to surface mining. The method utilized will be 3.1.3.1. 3-14 29-32 KY should catch these technical 

dependent on (feet of) cover and seam issues. 
thickness rather than ownershi~ issues. 

3ru from Barcley-OSM 
3.1.3.1 3-14 bottom Change "presents" to "present". Accept 

of page 
Again B&W won't show difference in colors red & blue. KJass 

3.1.3.1 3-15 
Figure Also, red & blue colors not defined - which UG, which Agree with concern 
3.1-8 sutface mined? 

Also - why not use current (2009) production numbers from 

00025866 OSM-WDC-B01-00005-000002 Page 9 of 204 



Comment Form 

Title of Document SPR EIS, Chapter 3, Section 3.2 Geology 
Contact Information 

Name OSM EIS Hydro Team Review 
Telephone Number 
Email 

Section Page Line Comment Incorporate Proposed Disposition tis tis (Yes/No) 

The geology descriptions, at times, are extremely general and, 
at times, even discuss non-coal geology that will not ever be 
disturbed when mining coal. Please focus on providing a 
description of the geology that islwill be affected by coal 
mining. Some of the geology information is written from in a 
context of very general distriptions of geology and not from a 
viewpoint of how the geology relates to the coal measures. 
For example, page 3021, line 8-10 contains information on 
Pre-Cambrian strata in the Illinois basin. A google search 

GEN reveals that this information was taken, pretty much verbatim 
OSM Hydro Team 3.2 

ERAL without quotes or summary, from an abstract titled "Interior YES Cratonic Basins" edited by Letighton (et.al, 1990). Several 
sections of this paper were literally, cut and pasted, into the 
geology section of the EIS without first summarizing the 
information or placing the information in quotes to show it is 
being used verbatim. This VERY GENERAL information is on 
the Illinois basin and not part of the coal measures or really 
relevant to coal mining. Was this added just as easy "fill" 
material for a discussion on the Illinois basin? The abstract 
can be found at htt~:lIseguestration.orglbasin.htm 

A focused discussion of the Powder River Basin is important, 
but I believe a standalone discussion of the Fort Union Region 

3.2.3 3-23 10-11 (primarily North Dakota) is important. (1) NO is a top 10 coal OSM Hydro Team 
producing state, where the extensive lignite deposit of the Fort YES 
Union Member is mined. (2) The post mining land use in 
North Dakota is agriculture, in contrast to Wildlife/Grazing in 
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Appendix B 
Internal Department of Interior email and  

section of Statement of Work 









Appendix C 
Contracting Timeline 

 
 

11/30/2009 OSM publishes intent to prepare Supplemental Environmental Impact Statement in Federal 
Register 

4/26/2010 OSM solicits contract for an Environmental Impact Statement 
4/30/2010 OSM publishes Federal Register notice of intent to prepare an Environmental Impact Statement 

(superseded) with comments due 6/1/2010 
5/11/2010 PKS proposal for EIS contract submitted to OSM  
6/7/ 2010 Contract with PKS signed for 12-month period, 6/1/2010 to 5/31/2011 

6/18/2010 OSM publishes Federal Register notice of intent to prepare environmental impact statement with 
comments due 7/30/2010 

8/10/2011 Draft EIS Chapter 1 on Purpose and Need circulated for comment 
9/10/2010 PKS Demands 90-Day extension; OSM views this request very negatively 
10/5/2010 Draft EIS Chapter 2 providing description of proposed action and alternatives circulated for 

comment 
10/27/2010 Draft EIS Chapter 3 on topography and environment circulated for comment  
11/1/2010- 
1/26/2011 

States submit comments to OSM on draft EIS chapters 
 

1/10/2011 EIS Chapter 4 on environmental consequences, containing job estimates, circulated for comment 
2/8/2011 OSM sends Cure Notice to PKS with deadline to cure of 2/23/2011. OSM states that failure to 

cure by that date gives government the option to terminate for default under Section I, 52.249-8 
of the contract. 

2/8/2011 House Republicans on the Natural Resources Committee send first letter to OSM asking for 
information about the Stream Protection Rule 

3/21/2011 Mutual agreement to end the contract early between OSM and PKS, reducing the contract’s 
period of performance reduced from 5/31/11 to 3/24/11  

11/4/2011 OSM Director Joseph Pizarchik testifies before the House Natural Resources Committee’s 
Subcommittee on Energy and Mineral Resources 

11/18/2011 PKS subcontractors testify before the House Natural Resources Committee’s Subcommittee on 
Energy and Mineral Resources 

2/15/2012  Republican member presents Appendix D documents during House Natural Resources 
Committee hearing and questions Secretary Salazar about them 

 
 

 
 



 



 

 

 
 
 

Appendix D 
The following pages present Democratic comments on top of 

Republican slides that were shown at a Natural Resources 
Committee hearing on February 15th. 

 



OSM expected the contractor 
to seek information from coal 
companies. However, the 
“Statement of Work” forbid 
the contractor from 
disclosing deliberative 
documents without receiving 
written approval from OSM. 
Republicans omitted this text 
in their slide. It has been 
added below. 



This OSM email approved 
contact between the 
contractor and coal 
companies. However, it 
did not approve the 
sharing of drafts of the 
proposed rule or 
Environmental Impact 
Statement. 



 

The OSM email here warns the 
contractor against disclosing drafts of 
the proposed rule or Environmental 
Impact Statement. This is consistent with 
both the Statement of Work and 
accepted rulemaking practice. OSM 
wanted the contractor to obtain 
information from coal companies but not 
to share deliberative documents prior to 
the publishing of a proposed rule. 
Republicans are wrong to assert a 
contradiction in this instruction. 
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